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COWMM SSI ONER OF | NTERNAL REVENUE, Respondent
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P mailed his petition using the registered airnmail
service of a foreign country on Sept. 27, 2010, the
145th day after the mailing of a notice of deficiency
to an address in the foreign country where P resides.
The envel ope in which the petition was mailed to the
Court, which did not bear a postmark made by the U S
Postal Service, entered the domestic mail service of
the United States no |later than Cct. 4, 2010, the | ast
day of the filing period. The petition was received by
the Court early the next norning.

Hel d: The petition was tinely filed, and the
Court has jurisdiction to hear P s case.

WlliamJ. Quarterman, pro se.

Anne M Craig, for respondent.
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MEMORANDUM OPI NI ON

ARMEN, Special Trial Judge: By Oder O D smssal For Lack

O Jurisdiction entered June 24, 2011, the Court dismssed this
case on the ground that the petition was not tinely filed. The
case is now before us on petitioner’s notion filed July 19, 2011
to vacate the order of dism ssal

At the tine that the petition was filed, petitioner resided
in the Federal Republic of Germany.

Backgr ound

By notice dated May 4, 2010, respondent determ ned
deficiencies in, and accuracy-rel ated penalties on, petitioner’s
Federal incone taxes as foll ows:

Sec. 6662(a)

Year Defi ci ency Penal ty
2006 $4, 626. 00 $ 925.20
2007 5, 105. 00 1, 021. 00
2008 6, 700. 00 1, 340. 00

The notice of deficiency was addressed to petitioner in
Wernsheim Germany. The first page of the notice states as
follows: *“Last Date to File a Petition Wth the United States
Tax Court: Cct 01, 2010”. That date, which was a Friday, was the
150t h day after May 4, 2010, the date of the notice.

The notice of deficiency was sent to petitioner by
registered mail. Although the notice was dated May 4, 2010, it
was not mailed until the follow ng day, May 5, 2010. The 150t h

day after May 5, 2010, was Cctober 2, 2010, which was a Saturday.
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Petitioner received the notice of deficiency at the address
to which it was sent. Thereafter, petitioner mailed a petition
to this Court seeking a redeterm nation of the deficiencies and
penal ties determ ned by respondent in the notice. The petition,
whi ch was delivered to the Court by the U S. Postal Service, was
received by the Court’s intake section at 8:04 a.m on Tuesday,
Cctober 5, 2010, and filed that day.

The envel ope in which the petition was mail ed (hereinafter,
the envel ope) indicates that it originated in Germany and was
sent by Deutsche Post registered airmail. The envel ope bears a
clearly | egible Deutsche Post postnmark date of Septenber 27
2010. The Deutsche Post registered mail sticker on the front of
t he envel ope includes a bar code, a nobile tag, and a 13-
character al phanuneric identifier (hereinafter, the tracking
nunber). The envel ope does not bear a U S. Postal Service
post mar k.

In the petition, petitioner expressly references the My 4,
2010 notice of deficiency, and he attached a conplete copy of the
notice to his petition as an exhibit.

On Novenber 8, 2010, respondent filed a notion to dism ss
for lack of jurisdiction on the ground that the petition was not
filed within the time prescribed by |law, thereafter respondent
suppl enmented his notion and provided a U S. Postal Service Form

3877, certified mail list, denonstrating the mailing of the
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notice of deficiency on May 5, 2010. The Court then directed
petitioner to respond to respondent’s notion. However, no
obj ection or other response was received. Accordingly, on June
24, 2011, the Court entered an Order O D sm ssal For Lack O
Jurisdiction, granting respondent’s notion, as suppl enented, and
di sm ssing the case for lack of a tinely-filed petition.

On July 19, 2011, petitioner filed his notion to vacate the
Court’s order of dismssal. Petitioner attached to his notion a
copy of a reply dated Novenber 29, 2010, objecting to the
granting of respondent’s notion to dism ss that petitioner had
mailed to the Court from Germany on Novenber 29, 2010.
(Unfortunately, as previously stated, petitioner’s reply was
never received by the Court.)

The aforenentioned reply includes a naked all egation that
t he tracki ng nunber appearing on the envel ope “was traced to New
York on 29 Septenber 2010.” This allegation pronpted the Court
to issue an Order dated July 26, 2011, that directed petitioner
to supplenent his notion to vacate and provide supporting
docunent ati on.

On August 30, 2011, petitioner filed a Supplenent to his
notion to vacate, attaching as an exhibit a personal |etter dated
August 9, 2011, addressed to himfroma representative of
Deutsche Post. The letter references a tel ephone conversation

with petitioner’s wife and goes on to state that the envel ope was
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di spatched fromthe international mail center in Frankfurt! on
Septenber 28, 2010, and received by the U S. Postal Service in
New Yor k on Septenber 29, 2010.

On Septenber 19, 2011, respondent filed an Qbjection to
petitioner’s notion, as supplenented. Respondent objects on
grounds of hearsay to that part of the August 9, 2011 Deutsche
Post letter regarding receipt by the U S. Postal Service of the
envel ope in New York on Septenber 29, 2010. Respondent al so

cites Boultbee v. Commi ssioner, T.C Meno. 2011-11, a case

involving a petition sent to the Court by registered airmil that
originated in Canada. There we treated U. S. Postal Service Track
& Confirmdata as “tantanount to, and/or the functiona

equi val ent of, a U S. Postal Service postmark.”? Respondent

di stingui shes Boul tbee on the ground that Track & Confirm data
fromthe U S. Postal Service in the instant case does not
denonstrate when the envel ope entered the donestic mail service

of the United States.?

! Presumably, Frankfurt am Main and not Frankfurt an der
Qder .

2 Respondent notes in his Objection that he “disagrees with
the Court’s holding in Boultbee to the extent the Court in that
case did not require the United States Postal Service postmark to
be on the cover in which the petition was mailed.”

3 The online U S. Postal Service Track & Confirmfeature is
avail able at http://ww. usps.com’. Although that feature is
responsive to the Deutsche Post tracking nunber, no rel evant
information i s provided.
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Di scussi on

The Tax Court is a court of limted jurisdiction, see sec.
7442, and we nmay exercise our jurisdiction only to the extent

aut hori zed by Congress.* Naftel v. Conmi ssioner, 85 T.C 527, 529

(1985). This Court’s jurisdiction to redeterm ne a deficiency
depends on the issuance of a valid notice of deficiency and the
tinmely filing of a petition. Rule 13(a), (c); Monge v.

Commi ssioner, 93 T.C. 22, 27 (1989); Normac, Inc. v. Comm ssioner,

90 T.C. 142, 147 (1988). Section 6212(a) expressly authorizes the
Comm ssioner, after determning a deficiency, to send a notice of
deficiency to the taxpayer by certified or registered mail. The
taxpayer, in turn, has 90 days, or 150 days if the notice is
addressed to a person outside of the United States, fromthe date
that the notice of deficiency is mailed to file a petitionin this
Court for a redeterm nation of the deficiency. Sec. 6213(a).

Al t hough the notice of deficiency is dated May 4, 2010,
respondent readily admts (and the evidence clearly denonstrates)
that the notice was not mailed until the follow ng day, i.e., My
5, 2010. Because the notice was addressed to a person outside of
the United States, the 150-day filing period applies. See sec.
6213(a). The 150th day after May 5, 2010, was Cctober 2, 2010.

Because this date was a Saturday, the tinme to file was extended to

4 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended; all Rule
references are to the Tax Court Rules of Practice and Procedure.
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Monday, October 4, 2010, which was not a legal holiday in the
District of Colunbia.® See sec. 7503; Rule 25(b). However, as
previously stated, the petition was not received by the Court
until Tuesday, October 5, 2010, at 8:04 a.m

By virtue of section 7502(a), a petition that is tinely
mailed is, in certain circunstances, deened to be tinely filed.
Specifically, section 7502(a)(1) provides that “the date of the
United States postnmark stanped on the cover in which such * * *
docunent * * * is mailed shall be deened to be the date of
delivery”. Thus, the U S. postmark date appearing on the envel ope
containing a petition nmust be tinely; that is, the postmark date
must fall within the applicable 90-day or 150-day peri od.
Al though tinely mailing is generally determ ned by the U S. Postal
Service postmark date, see sec. 7502(a); sec. 301.7502-1(c)(1),
Proced. & Adm n. Regs., extrinsic evidence is admssible if a U S
Postal Service postmark date is either illegible or mssing, see

Mason v. Conmm ssioner, 68 T.C. 354 (1977); Sylvan v. Conm Ssioner,

65 T.C. 548 (1975).
The provisions of section 7502 generally contenplate that an

envel ope is deposited with the donestic nmail service of the U S

> The statenent in the notice of deficiency that Oct. 1,
2010, was the last day to file a petition was obviously based on
t he assunption that the notice would be nailed on May 4, 2010.
Because the notice was not mailed on that day, the statenent is
i naccurate and of no consequence.
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Postal Service.® Sec. 7502(a)(2)(B); cf. sec. 7502(f) regarding
private delivery services, such as DHL, FedEx, and UPS. A
docunent is deposited in the mail in the U S when it is deposited
with the donestic nmail service of the United States Postal
Service. Sec. 301.7502-1(c)(1)(ii), Proced. & Adm n. Regs. Wth
regard to foreign registered mail, section 752.13 of the U. S.
Postal Service International Ml Mnual states as follows: “All
mai | registered by the country of origin nmust be handled in the
donmestic First-Class Mail mailstreamfromthe exchange office to
the office of delivery.” Thus, once foreign registered nmai
arrives at the exchange office in the United States, such mail is
consi dered to have been deposited with the donestic nail service
of the U S. Postal Service for eventual delivery to its
destination address in the United States.

Petitioner mailed his petition from Germany using the
regi stered airmail service of Deutsche Post on Septenber 27, 2010,
the 145th day after the notice of deficiency was nmailed to him A
Deut sche Post postmark of Septenber 27, 2010, appears on the front

of the envelope. No U S. Postal Service postmark is stanped on

6 Sec. 7502(b) provides that sec. 7502 “shall apply in the
case of postmarks not nade by the United States Postal Service
only if and to the extent provided by regulations”. The
regul ati ons provide at sec. 301.7502-1(c)(1)(ii), Proced. &
Adm n. Regs., that “Section 7502 does not apply to any docunent
* * * that is deposited with the mail service of any other
country.” In other words, foreign postmarks, even those of a
soverei gn postal service, are not controlling.
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t he envel ope, nor does the U S. Postal Service Track & Confirm
feature reveal when the envel ope was received by the Postal
Servi ce exchange office in the United States. However, in view of
the fact that the envel ope was clocked in by the Court’s |ntake
Section at 8:04 a.m on Tuesday, Cctober 5, 2010, it follows
perforce (and not by conjecture or through evidence aliunde) that
the petition nmust have been deposited with the donestic nai
service of the U S. Postal Service no |ater than Monday, Cctober

4, 2010.7 See Sylvan v. Conm ssioner, supra at 551 (“It is

i npossible for an itemto arrive via mail early in the norning on

the sane day it is mailed”); cf. Lundy v. Comm ssioner, T.C. Mno.

1997-14.8

" See Boul tbee v. Comm ssioner, T.C. Menp. 2011-11
di stingui shing cases in which the petitions, all nailed from
foreign countries, did not enter the donestic mail service of the
U S. before the expiration of the 150-day filing period.

8 Lundy involved a notice of deficiency that | acked a date
sufficient to advise the taxpayer of the 90-day filing deadline.
As relevant to the instant case, we stated as foll ows:

The notice of deficiency was delivered by the U S
Postal Service to petitioner on Saturday, Mrch 30,
1996. G ven that the date of delivery is known, it
follows that the notice of deficiency nust have been
mai led at | east one day prior to its delivery to, and
recei pt by, petitioner. Wen petitioner received the
noti ce of deficiency on March 30, 1996 (delivered by
the U S. Postal Service) it would have been
unreasonable for himto assune a mailing date | ater
than March 29, 1996, the date prior to delivery. * * *
[ Enphasi s added. ]
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In sum given the absence of a U S. Postal Service postmark,
and in view of the fact that the record denonstrates that the
envel ope was deposited with the donestic mail service of this
country’s postal service no later than the |ast day of the
relevant filing period, we hold that the petition is deened to
have been tinely filed and that we therefore have jurisdiction to
proceed with this case.

To give effect to the foregoing,

An order will be issued

granting petitioner’'s notion to

vacate, as suppl enent ed.




